
Court of Appeal, Fourth District, Division 1, Cali-
fornia.

Harold P. STURGEON, Plaintiff and Appellant,
v.

COUNTY OF LOS ANGELES, Defendant and Re-
spondent.

No. D050832.

Oct. 10, 2008.
As Modified on Denial of Rehearing Nov. 7, 2008.

Background: Taxpayer brought action for declar-
atory and injunctive relief challenging payments
made by county to provide benefits for superior
court judges. The Superior Court, Los Angeles
County, No. BC351286,James A. Richman, J.,
granted summary judgment for county. Taxpayer
appealed.

Holdings: The Court of Appeal, Benke, Acting
P.J., held that:
(1) benefits did not violate constitutional ban on
gifts of public funds;
(2) benefits were not waste within meaning of stat-
ute authorizing actions to restrain waste of public
funds;
(3) benefits were not prohibited by Lockyer-Isen-
berg Trial Court Funding Act; but
(4) benefits were “compensation” which could only
be prescribed by the Legislature;
(5) statute requiring counties to provide similar be-
nefits to superior court judges as to county employ-
ees does not prescribe compensation;
(6) statute permitting court employees to become
eligible for benefits by rule of court does not pre-
scribe compensation; and
(7) Lockyer-Isenberg Act does not prescribe com-
pensation.

Reversed.

West Headnotes

[1] Constitutional Law 92 2400

92 Constitutional Law
92XX Separation of Powers

92XX(B) Legislative Powers and Functions
92XX(B)4 Delegation of Powers

92k2400 k. In General. Most Cited
Cases
The Legislature's constitutional duty to prescribe
judicial compensation is not delegable. West's
Ann.Cal. Const. Art. 6, § 19.

[2] Counties 104 153.5

104 Counties
104VIII Fiscal Management, Public Debt, and

Securities
104k153.5 k. Limitation on Use of Funds or

Credit. Most Cited Cases

Municipal Corporations 268 871

268 Municipal Corporations
268XIII Fiscal Matters

268XIII(A) Power to Incur Indebtedness and
Expenditures

268k871 k. Donations, Gratuities, and
Charitable Purposes. Most Cited Cases
Constitutional ban on gifts of public funds applies
to counties and general law cities. West's Ann.Cal.
Const. Art. 16, § 6.

[3] Municipal Corporations 268 871

268 Municipal Corporations
268XIII Fiscal Matters

268XIII(A) Power to Incur Indebtedness and
Expenditures

268k871 k. Donations, Gratuities, and
Charitable Purposes. Most Cited Cases
Constitutional ban on gifts of public funds does not
apply to charter cities. West's Ann.Cal. Const. Art.
16, § 6.

[4] States 360 119

167 Cal.App.4th 630 Page 1
167 Cal.App.4th 630, 84 Cal.Rptr.3d 242, 08 Cal. Daily Op. Serv. 13,183, 2008 Daily Journal D.A.R. 15,715
(Cite as: 167 Cal.App.4th 630, 84 Cal.Rptr.3d 242)

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0115510801&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0167149201&FindType=h
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XX
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XX%28B%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XX%28B%294
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k2400
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=92k2400
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=92k2400
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART6S19&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART6S19&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104VIII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104k153.5
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=104k153.5
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268XIII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268XIII%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k871
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=268k871
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART16S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART16S6&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268XIII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268XIII%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k871
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=268k871
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART16S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART16S6&FindType=L


360 States
360IV Fiscal Management, Public Debt, and Se-

curities
360k119 k. Limitation of Use of Funds or

Credit. Most Cited Cases
The term “gift,” in constitutional ban on gifts of
public funds, includes all appropriations of public
money for which there is no authority or enforce-
able claim, even if there is a moral or equitable ob-
ligation. West's Ann.Cal. Const. Art. 16, § 6.

[5] States 360 119

360 States
360IV Fiscal Management, Public Debt, and Se-

curities
360k119 k. Limitation of Use of Funds or

Credit. Most Cited Cases
If public funds are to be used for a public purpose,
the appropriation of public funds is not a “gift”
within the meaning of the constitutional ban on
gifts of public funds. West's Ann.Cal. Const. Art.
16, § 6.

[6] States 360 119

360 States
360IV Fiscal Management, Public Debt, and Se-

curities
360k119 k. Limitation of Use of Funds or

Credit. Most Cited Cases
For purposes of the rule that the appropriation of
public funds to be used for a public purpose is not a
“gift” within the meaning of the constitutional ban
on gifts of public funds, the determination of what
constitutes a public purpose is primarily a matter
for the Legislature, and its discretion will not be
disturbed by the courts so long as that determina-
tion has a reasonable basis. West's Ann.Cal. Const.
Art. 16, § 6.

[7] Judges 227 22(.5)

227 Judges
227III Rights, Powers, Duties, and Liabilities

227k22 Compensation and Fees

227k22(.5) k. In General. Most Cited
Cases
Payments made by county to provide insurance and
401(k) benefits for superior court judges were not
gifts within the meaning of constitutional ban on
gifts of public funds, since the benefits promoted
the public interest in recruiting and retaining high
caliber judicial officers. West's Ann.Cal. Const.
Art. 16, § 6.

[8] Municipal Corporations 268 996

268 Municipal Corporations
268XIV Taxpayers' Suits and Other Remedies

268k991 Restraining Action by Municipality
or Officers

268k996 k. Waste or Other Disposition of
or Injury to Property. Most Cited Cases
The term “waste,” as used in statute authorizing
taxpayer actions to restrain waste of public funds,
means something more than an alleged mistake by
public officials in matters involving the exercise of
judgment or wide discretion. West's Ann.Cal.C.C.P.
§ 526a.

[9] Municipal Corporations 268 996

268 Municipal Corporations
268XIV Taxpayers' Suits and Other Remedies

268k991 Restraining Action by Municipality
or Officers

268k996 k. Waste or Other Disposition of
or Injury to Property. Most Cited Cases
Under statute authorizing taxpayer actions to re-
strain waste of public funds, the courts should not
take judicial cognizance of disputes which are
primarily political in nature, nor should they at-
tempt to enjoin every expenditure which does not
meet with a taxpayer's approval. West's
Ann.Cal.C.C.P. § 526a.

[10] Municipal Corporations 268 996

268 Municipal Corporations
268XIV Taxpayers' Suits and Other Remedies

268k991 Restraining Action by Municipality

167 Cal.App.4th 630 Page 2
167 Cal.App.4th 630, 84 Cal.Rptr.3d 242, 08 Cal. Daily Op. Serv. 13,183, 2008 Daily Journal D.A.R. 15,715
(Cite as: 167 Cal.App.4th 630, 84 Cal.Rptr.3d 242)

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=360
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=360IV
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=360k119
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=360k119
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART16S6&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=360
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=360IV
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=360k119
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=360k119
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART16S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART16S6&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=360
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=360IV
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=360k119
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=360k119
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART16S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART16S6&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227k22
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227k22%28.5%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=227k22%28.5%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=227k22%28.5%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART16S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART16S6&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268XIV
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k991
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k996
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=268k996
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS526A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS526A&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268XIV
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k991
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k996
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=268k996
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS526A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS526A&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268XIV
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k991


or Officers
268k996 k. Waste or Other Disposition of

or Injury to Property. Most Cited Cases
In determining whether an expenditure is “waste”
within meaning of statute authorizing taxpayer ac-
tions to restrain waste of public funds, a court must
not close its eyes to wasteful, improvident, and
completely unnecessary public spending, merely
because it is done in the exercise of a lawful power.
West's Ann.Cal.C.C.P. § 526a.

[11] Judges 227 22(.5)

227 Judges
227III Rights, Powers, Duties, and Liabilities

227k22 Compensation and Fees
227k22(.5) k. In General. Most Cited

Cases
Payments made by county to provide insurance and
401(k) benefits for superior court judges were not
“waste” within the meaning of statute authorizing
taxpayer actions to restrain waste of public funds,
even though the Legislature had assumed respons-
ibility for trial court funding by way of the Locky-
er-Isenberg Trial Court Funding Act, since the be-
nefits promoted the public interest in recruiting and
retaining high caliber judicial officers. West's
Ann.Cal.Gov.Code § 77200 et seq.; West's
Ann.Cal.C.C.P. § 526a.

[12] Judges 227 22(.5)

227 Judges
227III Rights, Powers, Duties, and Liabilities

227k22 Compensation and Fees
227k22(.5) k. In General. Most Cited

Cases
Payments made by county to provide insurance and
401(k) benefits for superior court judges were not
prohibited by the Lockyer-Isenberg Trial Court
Funding Act; Lockyer-Isenberg provision allowing
counties to deduct the amount of benefits they
provided to judges in the baseline fiscal year from
their Maintenance of Effort (MOE) payments indic-
ated legislative intent that counties would continue
to pay such benefits. West's Ann.Cal.Gov.Code §

77201(c)(1).

[13] Judges 227 22(.5)

227 Judges
227III Rights, Powers, Duties, and Liabilities

227k22 Compensation and Fees
227k22(.5) k. In General. Most Cited

Cases
Under Lockyer-Isenberg Trial Court Funding Act,
the deduction from county Maintenance of Effort
(MOE) payments for judicial benefits was not lim-
ited to deductions from the MOE due for fiscal year
1998. West's Ann.Cal.Gov.Code §§ 77201(c)(1),
77201.1(b)(4).

[14] Judges 227 22(.5)

227 Judges
227III Rights, Powers, Duties, and Liabilities

227k22 Compensation and Fees
227k22(.5) k. In General. Most Cited

Cases
Under Lockyer-Isenberg Trial Court Funding Act,
the deduction from county Maintenance of Effort
(MOE) payments for judicial benefits was not lim-
ited to counties that requested an audit of the
amount of the deduction. West's Ann.Cal.Gov.Code
§§ 77201(c), 77201.1(b)(4).

[15] Constitutional Law 92 611

92 Constitutional Law
92V Construction and Operation of Constitu-

tional Provisions
92V(A) General Rules of Construction

92k608 Construction by Governmental
Entities

92k611 k. Legislative Construction.
Most Cited Cases
Court of Appeal owes deference to interpretations
of constitutional provisions enacted by the Legis-
lature.

[16] Constitutional Law 92 611

92 Constitutional Law

167 Cal.App.4th 630 Page 3
167 Cal.App.4th 630, 84 Cal.Rptr.3d 242, 08 Cal. Daily Op. Serv. 13,183, 2008 Daily Journal D.A.R. 15,715
(Cite as: 167 Cal.App.4th 630, 84 Cal.Rptr.3d 242)

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k996
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=268k996
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS526A&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227k22
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227k22%28.5%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=227k22%28.5%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=227k22%28.5%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS77200&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS77200&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS526A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS526A&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227k22
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227k22%28.5%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=227k22%28.5%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=227k22%28.5%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS77201&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227k22
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227k22%28.5%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=227k22%28.5%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=227k22%28.5%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS77201&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS77201.1&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227k22
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=227k22%28.5%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=227k22%28.5%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=227k22%28.5%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS77201&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS77201&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS77201.1&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92V
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92V%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k608
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k611
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=92k611
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92


92V Construction and Operation of Constitu-
tional Provisions

92V(A) General Rules of Construction
92k608 Construction by Governmental

Entities
92k611 k. Legislative Construction.

Most Cited Cases
A legislative interpretation of constitutional provi-
sions is only permitted if the terms of a statute are
by fair and reasonable interpretation capable of a
meaning consistent with the Constitution.

[17] Judges 227 22(.5)

227 Judges
227III Rights, Powers, Duties, and Liabilities

227k22 Compensation and Fees
227k22(.5) k. In General. Most Cited

Cases
Payments made by county to provide insurance and
401(k) benefits for superior court judges were part
of the judges' “compensation” within meaning of
constitutional provision requiring that the Legis-
lature “prescribe compensation for judges of courts
of record,” and therefore such payments could only
be prescribed by the Legislature, notwithstanding
statute interpreting “compensation” to refer only to
salary when used in the same section of state con-
stitution as the word “salary”; the term
“compensation” was broad, and benefits such as
county provided were commonly found to fall even
within narrower terms such as “wages” or “rate of
pay.” West's Ann.Cal. Const. Art. 6, § 19; West's
Ann.Cal.Gov.Code § 1241.
See 2 Witkin, Cal. Procedure (4th ed. 1997) Courts,
§ 10; Cal. Jur. 3d, Judges, § 38.
[18] Constitutional Law 92 611

92 Constitutional Law
92V Construction and Operation of Constitu-

tional Provisions
92V(A) General Rules of Construction

92k608 Construction by Governmental
Entities

92k611 k. Legislative Construction.
Most Cited Cases

Contemporaneous constructions by the Legislature
are persuasive in interpreting ambiguous provisions
of the state Constitution.

[19] Constitutional Law 92 2400

92 Constitutional Law
92XX Separation of Powers

92XX(B) Legislative Powers and Functions
92XX(B)4 Delegation of Powers

92k2400 k. In General. Most Cited
Cases
The word “prescribe,” in state Constitution provi-
sion requiring that the Legislature prescribe com-
pensation for judges of courts of record, indicates
that the named authority must itself exercise the
function described; in other words, it imposes a
nondelegable duty. West's Ann.Cal. Const. Art. 6, §
19.

[20] Constitutional Law 92 2400

92 Constitutional Law
92XX Separation of Powers

92XX(B) Legislative Powers and Functions
92XX(B)4 Delegation of Powers

92k2400 k. In General. Most Cited
Cases
Even when a legislative body bears a nondelegable
duty under state Constitution, it may nonetheless
permit other bodies to take action based on a gener-
al principle established by the legislative body so
long as the Legislature provides either standards or
safeguards which assure that the Legislature's fun-
damental policy is effectively carried out.

[21] Constitutional Law 92 2438

92 Constitutional Law
92XX Separation of Powers

92XX(B) Legislative Powers and Functions
92XX(B)4 Delegation of Powers

92k2434 To State and Local Authorit-
ies

92k2438 k. Counties and County
Employees and Officials. Most Cited Cases
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Judges 227 22(2)

227 Judges
227III Rights, Powers, Duties, and Liabilities

227k22 Compensation and Fees
227k22(2) k. Constitutional and Statutory

Provisions. Most Cited Cases
Statute requiring counties to provide their superior
court judges the same or similar health and employ-
ee benefits as are provided to county employees is
an invalid delegation of the constitutional obliga-
tion that the Legislature “prescribe compensation
for judges of courts of record,” since the only limit-
ation on the amount or kinds of benefits a local
agency may provide to its employees is that the
members of a legislative body must receive the
most generous schedule of benefits received by any
category of nonsafety employees; statute does not
tie judicial benefits to those of other identified and
comparable classes or categories of employees.
West's Ann.Cal. Const. Art. 6, § 19; West's
Ann.Cal.Gov.Code §§ 53200.3, 53201(a),
53208.5(b).

[22] Constitutional Law 92 2403

92 Constitutional Law
92XX Separation of Powers

92XX(B) Legislative Powers and Functions
92XX(B)4 Delegation of Powers

92k2402 To Judiciary
92k2403 k. In General. Most Cited

Cases

Judges 227 22(2)

227 Judges
227III Rights, Powers, Duties, and Liabilities

227k22 Compensation and Fees
227k22(2) k. Constitutional and Statutory

Provisions. Most Cited Cases
Statute permitting superior court employees in
counties with populations over 2,000,000 to be-
come eligible for county benefits by rule of court is
an invalid delegation of the constitutional obliga-
tion that the Legislature “prescribe compensation

for judges of courts of record,” since it does not
prescribe the benefits the county pays its judges; it
does not require the payment of benefits, let alone
set any standard or safeguard regulating the size or
the conditions under which they should be paid.
West's Ann.Cal. Const. Art. 6, § 19; West's
Ann.Cal.Gov.Code § 69894.3.

[23] Constitutional Law 92 2438

92 Constitutional Law
92XX Separation of Powers

92XX(B) Legislative Powers and Functions
92XX(B)4 Delegation of Powers

92k2434 To State and Local Authorit-
ies

92k2438 k. Counties and County
Employees and Officials. Most Cited Cases

Judges 227 22(2)

227 Judges
227III Rights, Powers, Duties, and Liabilities

227k22 Compensation and Fees
227k22(2) k. Constitutional and Statutory

Provisions. Most Cited Cases
To the extent that Lockyer-Isenberg Trial Court
Funding Act implicitly authorizes counties to
provide benefits to superior court judges as county
employees by allowing counties to deduct the
amount of benefits they provided to judges in the
baseline fiscal year from their Maintenance of Ef-
fort (MOE) payments, the Act is an invalid delega-
tion of the constitutional obligation that the Legis-
lature “prescribe compensation for judges of courts
of record,” since it does not prescribe the benefits
the county pays its judges; even if Lockyer-Isen-
berg sets a floor on benefits for judges employed as
of July 1, 1997, it does not generally require the
payment of benefits, let alone set any standard or
safeguard which regulates the size or the conditions
under which benefits should be paid. West's
Ann.Cal. Const. Art. 6, § 19; West's
Ann.Cal.Gov.Code § 77201(c)(1).

[24] Constitutional Law 92 2400
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92 Constitutional Law
92XX Separation of Powers

92XX(B) Legislative Powers and Functions
92XX(B)4 Delegation of Powers

92k2400 k. In General. Most Cited
Cases
For purposes of the rule that when the Legislature
bears a nondelegable duty under the state Constitu-
tion, it may nonetheless permit other bodies to take
action based on a general principle established by
the Legislature so long as the Legislature provides
either standards or safeguards which assure the Le-
gislature's fundamental policy is effectively carried
out, a sufficient standard or safeguard may be found
in looking at the overall purposes of the enactment.

[25] Judges 227 22(.5)

227 Judges
227III Rights, Powers, Duties, and Liabilities

227k22 Compensation and Fees
227k22(.5) k. In General. Most Cited

Cases
Under state constitutional scheme, judicial com-
pensation is a matter of statewide concern and the
Legislature must set policy with respect to all as-
pects of judicial compensation. West's
Ann.Cal.Const. Art. 6, § 19.

[26] Judges 227 22(.5)

227 Judges
227III Rights, Powers, Duties, and Liabilities

227k22 Compensation and Fees
227k22(.5) k. In General. Most Cited

Cases
The Legislature's constitutional obligation to
“prescribe judicial compensation” requires that the
Legislature set forth standards or safeguards which
assure the Legislature's fundamental policy with re-
spect to all aspects of judicial compensation is im-
plemented. West's Ann.Cal.Const. Art. 6, § 19.

West Codenotes
Held UnconstitutionalWest's Ann.Cal.Gov.Code §§
53200.3, 69894.3

Limited on Constitutional GroundsWest's
Ann.Cal.Gov.Code § 77201(c)(1)
**246 Judicial Watch, Inc., Sterling E. Norris, Los
Angeles, and Paul J. Orfanedes for Plaintiff and
Appellant.
Jones Day, Elwood Lui, Jason C. Murray and Erica
L. Reilley, Los Angeles, for Defendant and Re-
spondent.

BENKE, Acting P.J.
[1] *635 Section 19, article VI of the California
Constitution requires that the Legislature “prescribe
compensation for judges of courts of record.” The
duty to prescribe judicial compensation is not del-
egable. Thus the practice of the County of Los
Angeles (the county) of providing Los Angeles
County superior court judges with employment be-
nefits, in addition to the compensation prescribed
by the Legislature, is not permissible. Accordingly,
we must reverse an order granting summary judg-
ment in favor of the county in an action brought by
a taxpayer who challenged the validity of the bene-
fits the county provides to its superior court judges.

FACTUAL AND PROCEDURAL BACK-
GROUND

A. Judicial Benefits Provided by County

Although the record is not entirely clear, it appears
that at some point in the late 1980's the county
began providing its superior and municipal court
judges with employment benefits in addition to the
salary prescribed by the Legislature. Over the years
that program has been expanded and altered as the
county has modified the benefits it provides its
salaried employees.

Currently, the largest component of benefits
provided to judges is the county's contribution to its
MegaFlex Cafeteria Benefit Plan (MegaFlex). The
county pays its salaried employees an amount equal
to 19 percent of their monthly salary in the form of
a tax free contribution to MegaFlex. Each employee
can use the county's contribution to purchase med-
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ical, dental and vision coverage or life and disabil-
ity insurances. Any portion of the county's contri-
bution that is not used to purchase benefits is paid
to the employee as taxable income. The county
treats its superior court judges as salaried employ-
ees of the county for purpose of MegaFlex contri-
butions and thus the county's superior court judges
receive MegaFlex contributions equal to 19 percent
of their salary.FN1

FN1. As of January 1, 2007, the Legis-
lature set the salaries of superior court
judges at $172,000. (See Gov.Code, §§
68202, 68203 and formulas provided there-
under.) Thus for fiscal year 2007 Mega-
Flex benefits amounted to $32,680 per su-
perior court judge.

In addition to the MegaFlex contributions, the
county provides its judges with a **247 Profession-
al Development Allowance (PDA). According to
the county, the PDA permits judges to participate in
educational and professional development pro-
grams. Each judge is given discretion in the manner
in which his or her PDA is expended. In fiscal year
2007 the PDA amounted to $6,876 per judge.

*636 The county will also match the contribution of
each of its salaried employees to a “401(k)” FN2

program up to four percent of his or her salary. In
fiscal year 2007 this amounted to an additional
$6,880,FN3 the judges were eligible to receive. Fi-
nally, the record indicates that since July 1, 1997,
the judges have also received employment benefits
provided by the state.

FN2. A “401k” program permits an em-
ployer and employee to make pre-tax con-
tributions to an investment fund which can
earn untaxed income during the employee's
working years. (Int.Rev.Code, § 401(k).)

FN3. See footnote 1, supra.

In sum, in addition to the salary, benefits and retire-
ment prescribed by the Legislature, in fiscal year

2007 each superior court judge in Los Angeles was
eligible to receive $46,436 in benefits from the
county. This amount represented approximately 27
percent of their prescribed salary and cost the
county approximately $21 million in fiscal 2007.

B. Plaintiff's Challenge

Plaintiff and appellant Harold P. Sturgeon is a
county resident and taxpayer. In April 2006 Stur-
geon filed a complaint against the county under
Code of Civil Procedure section 526a in which he
challenged the validity of the benefits the county
provided its superior court judges. Sturgeon alleged
the benefits the county pays its judges are
“unlawful under Cal. Const., Art. VI, §§ 19-20, Cal.
Const., Art XVI, § 6, and Cal. Gov.Code § 77000,
et seq., among other relevant statutes and provi-
sions of law, and constitutes an unconstitutional gift
of public funds under Cal. Const., Art XVI, § 6.”
Sturgeon asked for declaratory and injunctive re-
lief.

The county answered the complaint and moved for
summary judgment. The county argued the benefits
it provided to its judges were authorized by the
Lockyer-Isenberg Trial Court Funding Act of 1997
(Lockyer-Isenberg) (Gov.Code, FN4 § 77200 et
seq.; Stats.1997, ch. 850, §§ 1, 46) and therefore
were neither gifts nor a waste of public funds. The
county argued that even in the absence of Lockyer-
Isenberg, the benefits were not gifts because, in
light of the high cost of living in the Los Angeles
area and the high salaries paid to lawyers in the re-
gion, the benefits were needed to attract and retain
skilled and experienced judges. The county argued
the Legislature's authorization of the benefits was
not an impermissible delegation of the Legislature's
duty to prescribe judicial compensation because the
benefits were consistent with the Legislature's fun-
damental approach to judicial compensation and be-
cause the marketplace placed inherent limits on
how much in the way of benefits the county would
be willing to provide its judges.
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FN4. All further statutory references are to
the Government Code unless otherwise
specified.

*637 The trial court granted the county's motion.
The court found the county's benefits contributions
were neither gifts of public funds nor a waste of
public funds and in fact were authorized by Locky-
er-Isenberg. Sturgeon filed a timely notice of ap-
peal.

DISCUSSION

I

“A defendant's motion for summary judgment
should be granted if no triable **248 issue as to any
issue exists as to any material fact and the defend-
ant is entitled to a judgment as a matter of law.
[Citation.].... We review the record and the determ-
ination of the trial court de novo.” (Kahn v. East
Side Union High School Dist. (2003) 31 Cal.4th
990, 1002-1003, 4 Cal.Rptr.3d 103, 75 P.3d 30.)

II

Like the trial court, we do not believe Sturgeon can
establish that the benefits the county provides its
judges are gifts of public funds which violate the
terms of Article XVI, section 6 of our state Consti-
tution or amount to the waste of public funds within
the meaning of Code of Civil Procedure section
526a.

[2][3][4] By its terms, article XVI, section 6 pre-
vents the Legislature from making or authorizing
any gift of public funds for private purposes. This
prohibition applies to counties and general law cit-
ies. (See Goodall v. Brite (1936) 11 Cal.App.2d
540, 544-545, 54 P.2d 510;85 Ops.Cal.Atty.Gen.
No. 02-711 (2002).) FN5 “The term ‘gift’ in the
constitutional provision ‘includes all appropriations
of public money for which there is no authority or
enforceable claim,’ even if there is a moral or equit-

able obligation. [Citation.] ‘An appropriation of
money by the legislature for the relief of one who
has no legal claim therefor must be regarded as a
gift within the meaning of that term, as used in this
section, and it is none the less a gift that a sufficient
motive appears for its appropriation, if the motive
does not rest upon a valid consideration.’

FN5. The constitutional ban on gifts of
public funds does not apply to charter cit-
ies. (See Tevis v. City & County of San
Francisco (1954) 43 Cal.2d 190, 197, 272
P.2d 757; Los Angeles G. & E. Corp. v.
Los Angeles (1922) 188 Cal. 307, 317, 205
P. 125.)

[5][6] “ ‘It is well settled that the primary question
to be considered in determining whether an appro-
priation of public funds is to be considered a gift is
whether the funds are to be used for a public or
private purpose. If they are to *638 be used for a
public purpose, they are not a gift within the mean-
ing of this constitutional prohibition. [Citation.]’
[Citation.]” (Jordan v. Department of Motor
Vehicles (2002) 100 Cal.App.4th 431, 450, 123
Cal.Rptr.2d 122.) Importantly, “[t]he determination
of what constitutes a public purpose is primarily a
matter for the Legislature, and its discretion will
not be disturbed by the courts so long as that de-
termination has a reasonable basis. [Citations.]”
(County of Alameda v. Carleson (1971) 5 Cal.3d

730, 746, 97 Cal.Rptr. 385, 488 P.2d 953.)

With respect to a public employer's provision of be-
nefits to its employees, including bonuses for work
already performed, the cases have been fairly uni-
form in finding that such benefits serve public
rather than private purposes. In Jarvis v. Cory
(1980) 28 Cal.3d 562, 170 Cal.Rptr. 11, 620 P.2d
598 the plaintiff challenged the Legislature's de-
cision to award lump-sum payments to certain state
employees for work performed. In rejecting the
plaintiff's argument that the payments were gifts of
public funds, the court stated: “[T]he Legislature
found that the adjustments made by the bill were
‘necessary to ensure the continued recruitment and
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retention of qualified and competent state employ-
ees.’ We will not disturb the Legislature's finding
of a public purpose so long as it has a reasonable
basis. [Citation.]

“In this case, we cannot doubt the substantiality of
the purpose stated. Nor can we doubt [the legisla-
tion] serves the purpose by assuring state employ-
ees they will not be abandoned in troubled times,
and by raising salaries to a level more
competitive**249 with those in the private sector.”
(Jarvis v. Cory, supra, 28 Cal.3d at p. 578, fn. 10,

170 Cal.Rptr. 11, 620 P.2d 598.)

In San Joaquin County Employees' Assn., Inc. v.
County of San Joaquin (1974) 39 Cal.App.3d 83,
113 Cal.Rptr. 912 a retroactive salary increase was
also challenged as a gift of public funds. In reject-
ing the challenge, the court stated: “It is incontest-
able fact of governmental employment practices
that governmental agencies must compete in the
labor market with non-governmental employers.
Such competition includes not only salaries but sick
leave time, vacations and numerous other condi-
tions of employment. It has been, for instance, a ju-
dicially noticeable practice of governmental agen-
cies to correlate vacation time allowed to the years
of service by an employee.... We cite these ex-
amples only to show that in the area of employ-
ment, public agencies must compete, and if to so
compete they grant benefits to employees for past
services, they are not making a gift of public money
but are taking self-serving steps to further the gov-
ernmental agency's self-interest in recruiting the
most competent employees in a highly competitive
market.” (Id. at pp. 87-88, 113 Cal.Rptr. 912.)

[7] *639 As in Jarvis v. Cory and San Joaquin
County Employee's Assn., Inc. v. County of San
Joaquin, here there can be little doubt the benefits
that the county provides its judges enhance the re-
cruitment and retention of judges who serve in Los
Angeles. Indeed, in support of its motion for sum-
mary judgment, the county relied upon a 1988 re-
port on judicial compensation that found judicial
salaries were not by themselves sufficient incentive

to retain or recruit judges in the Los Angeles area.
Thus, as in Jarvis v. Cory and San Joaquin County
Employee's Assn. v. County of San Joaquin, the be-
nefits the county provides promote the public in-
terest in recruiting and retaining high caliber judi-
cial officers and therefore are not gifts within the
meaning of article XVI, section 6 of the Constitu-
tion.

[8][9][10] For much the same reason we must reject
Sturgeon's contention that the benefits constitute
waste within the meaning of Code of Civil Proced-
ure section 526a. “ ‘[T]he term ‘waste’ as used in
section 526a means something more than an alleged
mistake by public officials in matters involving the
exercise of judgment or wide discretion. To hold
otherwise would invite constant harassment of city
and county officers by disgruntled citizens and
could seriously hamper our representative form of
government at the local level. Thus, the courts
should not take judicial cognizance of disputes
which are primarily political in nature, nor should
they attempt to enjoin every expenditure which
does not meet with a taxpayer's approval. On the
other hand, a court must not close its eyes to waste-
ful, improvident and completely unnecessary public
spending, merely because it is done in the exercise
of a lawful power.' [Citation.]” (Sundance v. Mu-
nicipal Court (1986) 42 Cal.3d 1101, 1138-1139,
232 Cal.Rptr. 814, 729 P.2d 80.)

In County of Ventura v. State Bar (1995) 35
Cal.App.4th 1055, 1059, 41 Cal.Rptr.2d 794, the
court, in discussing the propriety of Ventura
County's payment of the noncompulsory portion of
its attorney bar dues, stated: “The proper question
in reviewing a perquisite of employment for waste
of public funds is whether the perquisite is neces-
sary or useful or provides a benefit to the public
agency. [Citation.] Normally the answer will be
yes. Payment for a non-essential perquisite-such as
vision care insurance, a private office, or a decent
desk chair-benefits the public agency in that, as
part of an overall employee benefits package, it
helps attract **250 and keep superior employees.
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Such expenditures are beneficial, useful, and as a
practical matter necessary to the staffing of a high
quality office of public attorneys.” (Fn.omitted.)

[11] In this regard we recognize that the Legis-
lature, by way of Lockyer-Isenberg, has assumed
responsibility for trial court funding. (§ 77200.)
However, even following Lockyer-Isenberg,
counties still have a continuing legitimate interest
in assuring that the judges who administer justice to
their *640 residents are competent and skilled.FN6

Because they improve recruitment and retention of
judicial officers, the disputed benefits the county
provides serve a public purpose and thereby defeat
Sturgeon's waste theory as well as his gift of public
funds contention.

FN6. Because the benefits the county
provides its judges promote the administra-
tion of justice within the county, this case
is not subject to the holding in City of
Ceres v. City of Modesto (1969) 274
Cal.App.2d 545, 555-556, 79 Cal.Rptr.
168.

III

[12] We also agree with the trial court that nothing
in Lockyer-Isenberg prevents the county from
providing its judges with the disputed benefits, and
in fact Lockyer-Isenberg appears to contemplate
payment of such benefits by the county.

Section 2 of Lockyer-Isenberg states in pertinent
part: “The Legislature finds and declares .... (f) It is
increasingly clear that the counties of California are
no longer able to provide unlimited funding in-
creases to the judiciary and, in some counties, fin-
ancial difficulties and strain threaten the quality and
timeliness of justice.” (Stats.1997, ch. 850, § 2.) In
section 3 the Legislature declared its intention to:
“(a) Provide state responsibility for funding of trial
court operations commencing in the 1997-98 fiscal
year. [¶] (b) Provide that county contributions to
trial court operations shall be permanently capped

at the same dollar amount as that county provided
to court operations in the 1994-95 fiscal year with
adjustments to the cap, as specified. [¶] (c) Provide
that the State of California shall assume full re-
sponsibility for any growth in costs of trial court
operations thereafter.” (Stats.1997, ch. 850, § 3.)
Importantly, section 3, subdivision (g) of the act
states: “In adopting this plan, the Legislature in-
tends ...:[¶] (1) To provide that no personnel em-
ployed in the court system as of July 1, 1997, shall
have their salary or benefits reduced as a result of
this act.”

The Legislature effected its intention of relieving
counties of any increases in the costs of operating
courts by requiring that, in fiscal year 1998, each
county submit to the Department of Finance an an-
nual Maintenance of Effort (MOE) payment which
was set at the amount each county paid in the
1994-1995 fiscal year for court operations. (§
77201, subd. (b)(1).) Of some relevance here, the
Legislature permitted counties to deduct from their
1998 MOE payments the amount of benefits they
provided to judges in the 1994-1995 fiscal year. (§
77201, subd. (c)(1).) Under section 77201, subdivi-
sion (c)(1), counties were required to “submit a de-
claration to the Department of Finance ... that the
amount it is required to submit to the state ... either
includes or does not include the costs for local judi-
cial benefits.... Upon *641 verification that the
amount the county is required to submit to the state
includes the costs of local judicial benefits, the de-
partment shall reduce ... the amount the county is
required to submit to the state ... in which case the
county shall continue to be responsible for the cost
of those benefits.” In the event there was any dis-
pute with Department of Finance as to **251 the
amount of either the MOE or the deduction for judi-
cial benefits, the counties were permitted to ask for
an audit by the Controller. (§ 77201, subds.(c), (d).)
FN7

FN7. We take judicial notice of the docu-
ments setting forth the MOE counties
provided the state in 1998 and submitted
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by the county on July 9, 2008.

[13] Contrary to Sturgeon's contention, the deduc-
tion for judicial benefits permitted under section
77201, subdivision (c)(1), was not limited to deduc-
tions from the MOE due for fiscal 1998. By way of
section 77201.1 the Legislature reduced each
county's respective MOE for each year after fiscal
1998 and in section 77201.1, subdivision (b)(4), ex-
pressly continued the adjustments permitted by sec-
tion 77201, subdivision (c).

[14] Although section 77201, subdivision (c), per-
mitted counties to request an audit in the event
there was any dispute as to the amount of the ad-
justment for judicial benefits, such an audit was not
required in order to make the adjustment. Thus con-
trary to Sturgeon's alternative argument, the refer-
ence in section 77201.1, subdivision (b)(4), to the
procedures set forth in section 77201, subdivision
(c), including in particular the audit procedures,
cannot be read as limiting the judicial benefits ad-
justment to counties which in fact requested an
audit. As the trial court noted, such a reading of the
statutes would have required a county to request an
audit even when the Department of Finance did not
challenge the amount the county submitted in its
declaration. We cannot adopt a statutory construc-
tion which would lead to such an absurd con-
sequence. (See Lungren v. Deukmejian (1988) 45
Cal.3d 727, 735, 248 Cal.Rptr. 115, 755 P.2d 299.)

For our purposes the most significant aspect of
Lockyer-Isenberg is what is not in the act: nothing
on the face of the statute prevents a county from
continuing to provide judicial benefits, such as
those the county provides its judges. The provisions
of Lockyer-Isenberg that the parties have vigor-
ously disputed-the circumstances under which a
county may receive an adjustment of its MOE for
the payment of such benefits-do not directly impact
Sturgeon's claims. Even if Lockyer-Isenberg did not
provide for an adjustment for judicial benefits, the
statute would not otherwise prevent payment of the
benefits by the county. Rather, in the absence of the
adjustments allowed by section 77201, subdivision

(c), and 77201.1, the cost of the benefits would be
borne entirely by the county.

Although the adjustment provisions of Lockyer-Is-
enberg do not directly impact Sturgeon's claims,
they are relevant in that they support the county's
*642 contention that the Legislature was well aware
of the benefits the county provides and, in permit-
ting the adjustments, expressly approved the bene-
fits. This inference is of course buttressed by the
express statement in section 3 of Lockyer-Isenberg
that the Legislature intended that no court person-
nel suffer any reduction in salary or benefits. The
inference is also supported by the provisions of sec-
tion 69894.3, which was enacted in 1959 and
provides in pertinent part: “Employees of the super-
ior court in each county having a population of over
2,000,000 shall be entitled to step advancement, va-
cation, sick leave, holiday benefits and other leaves
of absence and other benefits as may be directed by
rules of the court. Where statutes require imple-
mentation by local ordinance for the extension of
benefits to local officers and employees, these may
be made applicable by rule to court personnel, in-
cluding but not limited to jurors, and judges.” Los
Angeles Local Rule 1.12 in turn provides: “In ac-
cordance with **252Government Code section
69894.3 all County of Los Angeles benefits exten-
ded to employees and local officers by local ordin-
ance are applicable to Superior Court of California,
County of Los Angeles, personnel, jurors and
judges.” (Super. Ct. L.A. County, Local Rules, rule
1.12; see also § 53200.3.)

In sum, Lockyer-Isenberg does not prevent pay-
ment of judicial benefits beyond the compensation
set by the Legislature but, under any fair reading of
the act, authorizes them.

IV

The fact the Legislature appears to have authorized
the benefits by way of Lockyer-Isenberg does not
end our inquiry. Section 19, article VI of the Cali-
fornia Constitution requires that the Legislature
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prescribe compensation for judges of record.”
(Italics added.) In Sevier v. Riley (1926) 198 Cal.
170, 174-175, 244 P. 323, the court interpreted the
precursor to this portion of section 19, article VI,
and stated: “There is no room for doubt as to the in-
terpretation to be given to this clause in said
amendment to the constitution, since it makes
manifest as clearly and tersely as words could do
the intent of the framers thereof that the entire mat-
ter of the compensation of justices and judges of
courts of record in this state, both as to the amount
thereof and as to the time and manner of payment
thereof, should be transferred from the constitution
and reposed in the legislature. This is made all the
more manifest when we take note of the meaning of
the word ‘prescribed ’ as employed therein. The
term ‘prescribe’ is defined by the lexicographers as
meaning, ‘To lay down beforehand as a rule of ac-
tion; to ordain, appoint, define authoritatively.’
(Century Dictionary.) ‘To lay down beforehand as a
guide, direction, or rule of action; to impose as a
peremptory order; to dictate, appoint, direct, or-
dain.’ ” In Sevier v. Riley the court considered a
previously adopted constitutional limitation on the
Legislature's ability to increase *643 salaries and
noted the substantial disparities it created among
the salaries that could be paid to judges in various
counties. (Id. at pp. 174-175, 244 P. 323.) The
court found in light of the clear intention of the
amendment to give the Legislature unfettered au-
thority over judicial compensation, that limitation
was repealed by implication. (Id. at p. 176, 244 P.
323.)

A. Attorney General Opinions

In two opinions the Attorney General has con-
cluded that in light of section 19, article V, counties
may not lawfully provide superior court judges with
the same employment benefits they provide their
own employees. (See 59 Ops.Cal.Atty.Gen. 496,
501 (1976); 61 Ops.Cal.Atty.Gen. 388, 390 (1978).)
In the Attorney General's first opinion he was asked
about the then-current version of Government Code
section 53200.3. By way of sections 53200-53210

the Legislature authorized local governments, in-
cluding counties, to provide health and welfare be-
nefits to their officers and employees. In section
53200.3 the Legislature further provided: “For the
limited purpose of this article, judges of the superi-
or and municipal courts and the officers and at-
taches of said courts whose salaries are paid either
in whole or in part from the salary fund of the
county are county employees.” (Stats.1957, ch.
472.) In finding this provision unconstitutional, the
Attorney General noted a duty which is prescribed
by the Constitution is a non-delegable duty. (59
Ops.Cal.Atty.Gen., supra, at p. 497; see also
County of Madera v. Superior Court (1974) 39
Cal.App.3d 665, 670, fn. 3, 114 Cal.Rptr.
283.)Thus the Attorney General noted any attempt
to delegate such a duty would be unconstitutional.
(59 Ops.Cal.Atty.Gen.,**253 supra, at p. 497.) The
Attorney General, based on his prior opinions and
on legislative reports on the issue, further con-
cluded employee benefits were part of an employ-
ee's compensation. (Ibid.)

The Attorney General noted a legislative body may
give another administrative body the power to de-
termine facts subject to a rule or standard determ-
ined by the Legislature and thereby avoid an im-
proper delegation of its power. (59
Ops.Cal.Atty.Gen, supra, at p. 500.) “Several
equally well established principles, however, serve
to limit the scope of the doctrine proscribing deleg-
ations of legislative power. For example, legislative
power may properly be delegated if channeled by a
sufficient standard.” (Kugler v. Yocum (1968) 69
Cal.2d 371, 375-376, 71 Cal.Rptr. 687, 445 P.2d
303; see also Blumenthal v. Board of Medical Ex-
aminers (1962) 57 Cal.2d 228, 235, 368 P.2d 101.)
However, the Attorney General concluded the
power channeled to the counties by section
53200.3“is totally without standards and thus would
not satisfy this requirement set forth in Kugler.”
(59 Ops.Cal.Atty.Gen., supra, at 500.)

*644 In response to the Attorney General's first
opinion, the Legislature amended section 53200.3
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by adding to the first sentence of the statute the
phrase “and shall be subject to the same or similar
obligations and be granted the same or similar em-
ployee benefits as are now required or granted to
employees of the county in which the court of said
judge, officer, or attache is located.” (Stats.1977,
ch. 106.) In his second opinion the Attorney Gener-
al found the amended statute was invalid for the
same reason the original statute was defective:
“[A]s was the case prior to the amendment, the Le-
gislature authorizes the individual county legislat-
ive bodies to determine if, and in what form, and to
what extent judges shall be compensated with
county-sponsored health insurance benefits.
[Citation.] There is a complete absence of effective
legislatively established standards to guide county
authorities in the making of this determination. The
Legislature has thus failed to address itself to those
omissions that caused the original statute to be con-
stitutionally defective.” (61 Ops.Cal.Atty.Gen.,
supra, at p. 390.)

B. Section 1241

The county asks that we reject the Attorney Gener-
al's opinions. In particular, the county argues the
Attorney General erred in concluding employee be-
nefits are part of judicial compensation within the
meaning of section 19, article VI of the California
Constitution. The county relies on the Legislature's
enactment in 1987 of section 1241, which states:
“Whenever a section of the California Constitution
uses both the terms ‘salary’ and ‘compensation,’
with respect to a public officer or employee, the
terms shall apply only to salary.” The legislative
history of section 1241 indicates it was enacted as a
means of excluding employee benefits from the
term “compensation” wherever the terms
“compensation” and “salary” appeared in a single
provision of the Constitution. (See Off. of Sen.
Floor Analyses, 3d reading analysis of Sen. Bill No.
1357 (1987-1988 Reg. Sess.) Sept. 10, 1987; Off.
of Local Gov. Affairs, Enrolled Bill Rep. on Sen.
Bill No. 1357 (1987-1988 Reg. Sess.) Sept. 22,
1987, p. 1.) By its terms, section 1241 applies to

section 19, article VI, because the second paragraph
of the constitutional provision prevents any judge
from receiving his or her “salary” if any matter be-
fore the judge has been pending more than 90 days.

[15][16] We recognize we owe deference to inter-
pretations of constitutional provisions enacted by
the Legislature. **254 (See Methodist Hosp. of
Sacramento v. Saylor (1971) 5 Cal.3d 685, 693, 97
Cal.Rptr. 1, 488 P.2d 161; San Francisco v. Indus-
trial Acc. Com. (1920) 183 Cal. 273, 279, 191 P.
26.) However, such a legislative construction is
only permitted “[i]f the terms of a statute are by fair
and reasonable interpretation capable of a meaning
consistent with the ... Constitution.” (County of Los
Angeles v. Legg (1936) 5 Cal.2d 349, 353, 55 P.2d
206.)

[17] *645 Our consideration of the express lan-
guage of section 19, article VI, its origins and pur-
poses and the potential consequences of adopting a
narrow interpretation of its scope, convince us that
notwithstanding section 1241, the employment be-
nefits provided by the county are part of each
judge's compensation and therefore must be pre-
scribed by the Legislature.

1. Constitutional Interpretation

“The principles of constitutional interpretation are
similar to those governing statutory construction. In
interpreting a constitution's provision, our para-
mount task is to ascertain the intent of those who
enacted it. [Citation.] To determine that intent, we
‘look first to the language of the constitutional text,
giving the words their ordinary meaning.’
[Citation.] If the language is clear, there is no need
for construction. [Citation.] If the language is am-
biguous, however, we consider extrinsic evidence
of the enacting body's intent. [Citations.]”
(Thompson v. Department of Corrections (2001)

25 Cal.4th 117, 122, 105 Cal.Rptr.2d 46, 18 P.3d
1198.) In interpreting constitutional provisions,
courts have relied on such extrinsic evidence as bal-
lot materials and contemporaneous interpretations
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by the Legislature and administrative agencies. (See
e.g. Silicon Valley Taxpayers' Assn., Inc. v. Santa
Clara County Open Space Authority (2008) 44
Cal.4th 431, 444-445, 79 Cal.Rptr.3d 312, 187 P.3d
37; ITT World Communications, Inc. v. City and
County of San Francisco (1985) 37 Cal.3d 859,
869, 210 Cal.Rptr. 226, 693 P.2d 811.)

2. Express Language

The ordinary and common understanding of the
word “compensation” is broad, unrestricted and en-
compassing: “[S]omething given or received as an
equivalent for services, debt, loss, injury, suffering
lack, etc.” (The Random House Dict. of the Eng-
lish Language (2d ed.1987) p. 417, italics added.)
“Something given or received as an equivalent or

as reparation for a loss, service, or debt; a recom-
pense; an indemnity.” (The American Heritage
Dict. of the English Language (1976) p. 271, italics
added.) “[P]ayment for value received or service
rendered: REMUNERATION.” (Webster's Third
New Internat. Dict. of the English Language Un-
abridged (2002) p. 463.) “Remunerate” itself is
defined as: “[T]o pay, recompense, or reward for
work, trouble, etc.” (The Random House Dict. of
the English Language, supra, at p. 1630.) Import-
antly, in its common understanding the term
“compensation” is not restricted to any particular
method or mode of payment: “The ordinary mean-
ing of the term ‘compensation,’ as applied to of-
ficers, is remuneration in whatever form it may be
given, whether it be salaries and fees, or both com-
bined.” (State v. Bland (1913) 136 P. 947, 949, 91
Kan. 160, italics added; cited by Black's Law Dict.
(Rev. 4th ed.1968) p. 354.)

*646 Although in many contexts “salary” is used
interchangeably with “compensation” (see e.g.
Sevier v. Riley, supra, 198 Cal. at pp. 172-173, 244
P. 323; Martin v. Santa Barbara (1894) 105 Cal.
208, 212-214, 38 P. 687), “salary” is usually
defined somewhat more narrowly than compensa-
tion. **255 “[S]alary ... a fixed compensation peri-
odically paid to a person for regular work or ser-

vices.” (The Random House Dict. of the English
Language, supra, at p. 1693.) “A fixed compensa-
tion for services, paid to a person on a regular
basis.” (The American Heritage Dict. of the Eng-
lish Language, supra, p. 1144.) “[F]ixed compensa-
tion paid regularly (as by the year, quarter, month,
or week) for services.” (Webster's Third New In-
ternat. Dict. of the English Language Unabridged,
supra, p.2003.) “Salary: ... In a more limited sense
a fixed periodical compensation paid for services
rendered; a stated compensation, amounting to so
much by the year, month, or other fixed period, to
be paid to public officers and persons in some
private employments, for the performance of offi-
cial duties or the rendering of services of a particu-
lar kind, more or less definitely described, in-
volving professional knowledge or skill, or at least
employment above the grade of menial or mechan-
ical labor.” (Black's Law Dict., supra, p. 1503.)

Still narrower than “compensation” or “salary” is
the related term “wages.” “Wages” are: “money
that is paid or received for work or services, as by
the hour, day, or week.” (The Random House Dict.
of the English Language, supra, at p. 2136.) Altern-
atively, a “wage” is “[p]ayment for services to a
workman; usually, remuneration on an hourly,
daily, or weekly basis or by the piece.” (The Amer-
ican Heritage Dict. of the English Language, supra,
p. 1440.) Significantly, “wage” has also been
defined as “a pledge or payment of ... monetary re-
muneration by an employer ... for labor or services
... according to contract and on an hourly basis and
often including bonuses, commissions, and amounts
paid by the employer for insurance, pension, hos-
pitalization, and other benefits.” (Webster's Third
New Internat. Dict. of the English Language Un-
abridged, supra, p. 2568.)

Given the breadth of the term “compensation,” any
common understanding of it includes the employ-
ment benefits the county provides its judges. In this
regard it is significant for us that in a host of cases
that have arisen since the middle of the last century,
when such benefits became relatively common-
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place, courts have uniformly determined such bene-
fits are part of an employee's compensation, salary
or wages. In Wise v. Southern Pac. Co. (1970) 1
Cal.3d 600, 607, 83 Cal.Rptr. 202, 463 P.2d 426,
the defendant in a wrongful discharge case argued
that because under its collective bargaining agree-
ment it was only required to pay an unfairly dis-
missed employee his lost “wages,” the plaintiff
should not have been provided a recovery which in-
cluded the cost of replacing his fringe benefits. In
rejecting this argument, the court stated: “[E]ven if
it be assumed without deciding that the contract
could properly limit plaintiff's damages to the ex-
tent and in the respect for which *647 defendant
contends, it is our view that in an action for wrong-
ful discharge, and pursuant to the present day
concept of employer-employee relations, the term
‘wages' should be deemed to include not only the
periodic monetary earnings of the employee but
also the other benefits to which he is entitled as a
part of his compensation.” (Ibid.)

In Ware v. Merrill Lynch, Pierce, Fenner & Smith,
Inc. (1972) 24 Cal.App.3d 35, 44, 100 Cal.Rptr.
791, the plaintiff argued amounts due under the
terms of his employer's profit sharing plan were
part of his wages within the meaning of Labor Code
section 229, which prevented employers from com-
pelling arbitration of wage disputes. In agreeing
with the plaintiff and finding the plaintiff's claim to
amounts due under the profit sharing plan were not
subject to arbitration, the court stated: “In its legal
sense, the word ‘wage’ has **256 been given a
broad, general definition so as to include compens-
ation for services rendered without regard to the
manner in which such compensation is computed.”
(Ibid.)

In Foremost Dairies v. Industrial Acc. Com. (1965)
237 Cal.App.2d 560, 579, 47 Cal.Rptr. 173, the
court rejected an employer's contention it should re-
ceive a credit against its workers' compensation li-
ability to an injured worker for amounts paid on be-
half of the worker by an employer-funded health
plan. The court rejected the claim because it de-

termined the benefits, whether funded by the em-
ployee or the employer, were part of the employee's
wages: “[t]he record discloses that the policy was
provided by the employer as a fringe benefit to the
employee and as such formed a portion of the
wages paid to decedent as an employee. Thus, in ef-
fect, the employee paid the premiums. The result is
the same whether the employer paid the premiums
as an employment benefit to the employee or
whether he paid the employee direct and the em-
ployee procured his own private medical insur-
ance.” (Ibid.)

In Martin v. City & County of S.F. (1959) 168
Cal.App.2d 570, 574-576, 336 P.2d 239, the court
was called upon to interpret a city charter provision
which required certain skilled workers receive the
same “rate of pay” as their counterparts in the
private sector. In the private sector those workers
received an hourly wage plus health benefits. The
court found the city could not deduct the cost of the
workers' health benefits without diminishing their
rate of pay. “[I]t is clear that in the instant case the
plaintiffs were not receiving the same ‘take home
pay’ as their counterparts in private industry, be-
cause of the compulsory deduction by the employer
for the city's health plan.” (Id. at p. 578, 336 P.2d
239.)

The holding and rationale in People v. Alves (1957)
320 P.2d 623, 155 Cal.App.2d Supp. 870, 871-872,
has additional import here because in that case
*648 the court found health and welfare benefits
were wages within the meaning of our Constitution.
In People v. Alves the defendant was charged with a
misdemeanor violation of the Labor Code for fail-
ing to pay the benefits required under a collective
bargaining agreement. The defendant argued that
under our Constitution he could not be imprisoned
for debt. (See former art. I, § 15, Cal. Const.) In re-
jecting the defendant's argument, the court noted an
employer's liability for wages was not a debt sub-
ject to the constitutional proscription against im-
prisonment for debt and criminal liability was im-
posed for failure to pay wages. The court then
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found the health and welfare benefits were part of
an employee's wages within the meaning of the
Constitution. “There is no doubt that payments to a
health or welfare fund made as part of the compens-
ation for services rendered by employees are wages
as that word is used in the foregoing [case].”

(People v. Alves, supra, 320 P.2d 623, 155
Cal.App.2d Supp. at pp. 872.)

We agree with the county's contention that at the
time the predecessor of section 19, article VI, was
adopted by voters in 1924, employment benefits
such as the ones the county provides were not as
commonplace as they are today. However, they
were not entirely unknown. For instance, in 1889
the Legislature adopted “[a]n Act to create a Police
Relief, Health, and Life Insurance and Pension
Fund in the several counties, cities and counties,
and towns of the State.” (Stats.1889, 56.) It
provided police officers in the state with a pension
and as well as disability and death benefits.
Moreover, in the late 19th and early 20th centuries
the term “compensation” was, like it is today, inter-
preted **257 broadly rather than narrowly. (See
e.g. State v. Bland, supra, 136 P. at p. 949; West-
ern Metal Supply Co. v. Pillsbury (1916) 172 Cal.
407, 156 P. 491; Martin v. Santa Barbara, supra,
105 at pp. 212-213, 38 P. 687.)

In addition to the fact employment benefits some-
what similar to those provided by the county exis-
ted in limited areas of the employment market in
1924 when the predecessor section 19, article VI,
was adopted, we note such benefits were wide-
spread in 1966 when the Legislature placed on the
ballot and the voters adopted, as part of the compre-
hensive revision of the Constitution, section 19, art-
icle VI, as it now appears. The drafters of the 1966
Constitution certainly were aware both that em-
ployers provided such benefits and that courts con-
sistently found such benefits were part of an em-
ployee's wages or salary.

In sum, the term “compensation” is itself broad,
and courts have had no difficulty over the last more
than half-century in repeatedly finding employment

benefits such as the county provides are part of the
relatively narrower terms “wages” or “rate of pay.”
Moreover, during that period of time, when such
employment benefits became more commonplace,
the people readopted *649 the broad language
which now appears in section 19, article VI. Under
these circumstances, where the plain meaning of
the Constitution appears to clearly encompass the
benefits in dispute, arguably our analysis is com-
plete. (See ITT World Communications, Inc. v.
City and County of San Francisco, supra, 37 Cal.3d
at p. 868, 210 Cal.Rptr. 226, 693 P.2d 811.)
However, in an abundance of caution, we will non-
etheless consider whether any variance from that
plain meaning can be found in either the history
surrounding the limitation or any manifestation of
its underlying purposes. (Ibid.)

3. Judicial Compensation

[18] The ballot materials with respect to both the
1924 amendment which initially gave the respons-
ibility for setting judicial compensation and the
1966 revision which readopted that delegation of
responsibility do not discuss judicial compensation.
Admittedly, we do have, in section 1241, the Legis-
lature's interpretation of compensation. However,
as the court noted in City and County of San Fran-
cisco v. County of San Mateo (1995) 10 Cal.4th
554, 563, 41 Cal.Rptr.2d 888, 896 P.2d 181, it is
contemporaneous constructions by the Legislature
which are persuasive in interpreting ambiguous
provisions of our Constitution. (See also Board of
Supervisors v. Lonergan (1980) 27 Cal.3d 855, 866,
167 Cal.Rptr. 820, 616 P.2d 802.) The 1988 enact-
ment of section 1241 was by no means contempor-
aneous with either the 1924 adoption of an amend-
ment giving the Legislature the obligation of pre-
scribing compensation or the 1966 reenactment of
that provision as part of the comprehensive revision
of the Constitution.FN8 Thus we turn to the histor-
ical origins of the term “compensation” as it has
been used with respect to the judiciary.

FN8. We also note the legislative history
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of section 1241 suggests the most immedi-
ate concern of the Legislature was applica-
tion of the limitation on legislative com-
pensation set forth in former article IV,
section 4 of the Constitution. The limita-
tion on legislative compensation was ad-
ded to the Constitution in 1966 and was
deleted from hte Constitution in 1990.

Concern over judicial compensation existed at the
time the federal Constitution was adopted. The fed-
eral Constitution's Compensation Clause guarantees
federal judges a “Compensation, which shall not be
diminished during their Continuance in Office.”
(U.S. Const., art. III, § 1.) “[T]he Compensation
Clause, along with the Clause securing federal
judges appointments**258 ‘during good Behavi-
or,’ U.S. Const., Art. III, § 1-the practical equival-
ent of life tenure-helps to guarantee what Alexander
Hamilton called the ‘complete independence of the
courts of justice.’ The Federalist No. 78, p. 466 (C.
Rossiter ed.1961). Hamilton thought these guaran-
tees necessary because the Judiciary is ‘beyond
comparison the weakest of the three’ branches of
Government. Id., at 465-466. It has ‘no influence
over either the sword or the purse.’ Id., at 465. It
has ‘no direction either of the strength or of the
wealth *650 of the society.’ Ibid. It has ‘neither
FORCE nor WILL but merely judgment.’ ”

(United States v. Hatter (2001) 532 U.S. 557,
567-568, 121 S.Ct. 1782, 149 L.Ed.2d 820.)

The drafters of our 1849 state Constitution went
further in protecting judicial independence by limit-
ing not only the power of the Legislature to reduce
the compensation of judges during their respective
terms of office, but also in preventing the Legis-
lature from raising judges' compensation. Article
VI, section 15 of the 1849 Constitution provided
judges shall: “[R]eceive for their services a com-
pensation ... which shall not be increased or dimin-
ished during the term for which they shall have
been elected.” The drafter's of the 1879 Constitu-
tion carried this limitation forward. (See art. VI, §
17.) In addition to continuing this limitation, the

drafters of the 1879 Constitution added a separate
provision which stated: “No Judge of a Superior
Court nor of the Supreme Court shall, after the first
day of July, one thousand eight hundred and eighty,
be allowed to draw or receive any monthly salary
unless he shall take and subscribe an affidavit be-
fore an officer entitled to administer oaths, that no
cause in his Court remains undecided that has been
submitted for decision for the period of ninety
days.” (Art. VI, § 24.)

In 1906 the judicial compensation provision of the
1879 Constitution, article VI, section 17, was
amended. (Stats.1907, p. xxvii.) Under the 1906
amendment the compensation of justices of the Su-
preme Court and Courts of Appeal were set by the
Constitution itself at annual salaries of $8,000 and
$7,000 respectively. (Ibid.) With respect to the su-
perior court judges, the amended version of section
17 provided: “The salaries of the Judges of the Su-
perior Court, in all counties having but one judge,
and in all counties in which the terms of the Judges
of the Superior Court expire at the same time, shall
not hereafter be increased or diminished after their
election, nor during the term for which they shall
have been elected.” (Ibid.) As the court in Sevier v.
Riley explained, this limitation on judicial salaries
combined with the Legislature's addition of new
judges in various counties created some disparity
among the salaries paid to superior court judges:
“[T]he state legislature, responding to the demands
of the more populous counties of California, due to
their increase in population and corresponding in-
crease in litigation, adopted various enactments in-
creasing, and in some counties again and again in-
creasing, the number of superior judges assigned to
such regions, and in so doing provided for the ex-
piration of the terms of these additional judicial of-
ficers at different times from that of those holding
office under previous conditions of the law. The
result of these changes in the statutes, especially
since 1906, has been that of enabling a goodly
number of counties of the state to be exempted
from the constitutional inhibition against an in-
crease in the salaries of their respective terms of of-
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fice, by the simple expedient of adding one or *651
more to the number of their superior court judges
with terms expiring at different times than those
already provided. The result of these changes in the
constitution and statutes**259 prior to and up to the
year 1924 was this: that as to the supreme and ap-
pellate justices the salaries of these, both as to the
amount and payment thereof, were rigidly fixed by
the terms of section 17 of article VI of the constitu-
tion; that as to superior judges the salaries of these
were subject to fixation by the legislature, limited
by the provision in said section 17 of article VI of
the constitution to the effect that in counties having
but one superior judge, or, if more, having the
terms of these expiring at the same time, there
should be no legislative increase in the salaries of
these one or more judges which could become ef-
fective during their terms of office; while as to
counties which had by legislative action effected an
increase in the number of their judges so worded as
to make the terms of their judgeships expire at dif-
ferent times, the constitutional inhibition was inap-
plicable and that the increases in such salaries as
the legislature from time to time provided for in
such counties became effective immediately.”
(Sevier v. Riley, supra, 198 Cal. at pp. 173-174,

244 P. 323.)

In 1924 the voters approved a number of amend-
ments to the Constitution, including an amendment
establishing the municipal courts. In addition to es-
tablishing municipal courts, the amendment added
the following language to section 11, article VI:
“The compensation of the justices or judges of all
courts of record, shall be fixed and the payment
thereof prescribed by the legislature.”(Stats.1925,
xxv.) Although the amendment adopting this provi-
sion did not expressly repeal the limitations of
former section 17, article VI, in Sevier v. Riley the
court found those limitations had by implication
been repealed. The court found retention of the
earlier limitations “would be hostile to the spirit
and intent of the amendment in so far as the latter
was designed to commit the matter of judicial salar-
ies in all these various courts of record to the flex-

ible control of the legislature rather than to the rigid
limitations of the constitution.” (Sevier v. Riley,
supra, 198 Cal. at p. 176, 244 P. 323.)

In 1966 the Constitution was once again revised,
and section 19, article VI, was adopted in its cur-
rent form. The first sentence of section 19, article
VI, is derived from former section 11, article VI of
the Constitution, and the second sentence is the
same language which appeared in former section
24, article VI of the Constitution.FN9

FN9. We note that in 1972 the voters adop-
ted Proposition 6, which added article III,
section 4 to the Constitution. As initially
adopted, article III, section 4, stated: 'Salar-
ies of elected state officers may not be re-
duced during their term of office. Laws
that set these salaries are appropriations.'
In 1980 article III, section 4, was amended
to permit the Legislature to terminate pro-
spective, but unrealized, increases in salar-
ies. Neither Sturgeon, nor the county, have
relied upon or briefed article III, section 4,
and we express no opinion on it with re-
spect to the issues raised in this appeal or
that may be raised in the future, including
the rights of others to intervene in this lit-
igation.

Nothing in the foregoing history of section 19, art-
icle VI, suggests that at any time since the term
“compensation” was first used in the Constitution
in 1849 did the drafters intend that it have a narrow
or constrained meaning. Rather, it is clear that
while the drafters of the 1849 and 1879 Constitu-
tions were, like the drafters of the federal Constitu-
tion, concerned about protecting judges from polit-
ical influence, in 1924 those concerns gave way to
a concern *652 that judges be paid on some rational
and relatively uniform basis. Neither the need to
provide protection from political influence nor the
desire to give the Legislature plenary power over
compensation as a means of promoting rationality
and uniformity support a narrow reading of the
term “compensation.”
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4. The County's Judicial Benefits

On this record, notwithstanding section 1241, the
benefits the county provides to judges are compens-
ation within the meaning of section 19, article VI.
The MegaFlex benefits provided by the county
equal 19 percent of a judge's salary and judges may
elect to receive that benefit in cash as taxable in-
come. The judges are not limited in the manner in
which they choose to use their respective PDA's
and that, if they are willing to suffer the adverse tax
consequences, they can have access to **260 their
401(k) accounts. Thus the judges have a great deal
of control over the benefits once they are paid. We
also note that the county, in opposing Sturgeon's
gift and waste theories, made a convincing case
both in the trial court and here on appeal that the
benefits were needed for recruitment and retention.
In this factual context, any common understanding
of the term “compensation” would include these be-
nefits because of the judge's access to them once
they are paid and because of the purpose they serve.

In addition, we believe the benefits are compensa-
tion within the meaning of the Constitution because
collectively the benefits substantially increase the
amount Los Angeles judges receive for their ser-
vices. The size of the benefits and the resulting po-
tential for disparity with the remuneration paid to
judges in other counties directly implicates the very
reasons the Legislature was given plenary power
over judicial compensation by way of adoption of
the precursor to section 19, article VI. (See Sevier
v. Riley, supra, 198 Cal. at pp. 174-175, 244 P.
323.)

C. Prescribed Compensation

The county also argues that even if the judicial be-
nefits it provides are compensation within the
meaning of section 19, article VI of the Constitu-
tion, the Legislature has adequately prescribed
those benefits. As we explain more fully below, we
do not find any statutory provision or other enact-
ment which meets the requirements of the Constitu-

tion.

1. Prescribed Duties

[19][20] When the Constitution has “prescribed” a
duty “the named authority must itself exercise the
function described; in other words, it imposes a
*653 nondelegable duty. The more general term
‘provide’ is used when it is intended not to require
action by the named authority itself; in other words,
it permits the delegation of the function to others.”
(Judicial Council of California, 1967 Annual Re-
port to the Governor and the Legislature 65, 67, fn.
omitted; see also Sevier v. Riley, supra, 198 Cal. at
pp. 174-175, 244 P. 323; County of Madera v. Su-
perior Court, supra, 39 Cal.App.3d at pp. 669-670,
114 Cal.Rptr. 283.) Importantly, even when a le-
gislative body bears a nondelegable duty, it may
nonetheless permit other bodies to take action based
on a general principle established by the legislative
body so long as the Legislature provides either
standards or safeguards which assure that the Legis-
lature's fundamental policy is effectively carried
out. (Kugler v. Yocum (1968) 69 Cal.2d 371,
376-377, 71 Cal.Rptr. 687, 445 P.2d 303.) “We
have said that the purpose of the doctrine that legis-
lative power cannot be delegated is to assure that
‘truly fundamental issues [will] be resolved by the
Legislature’ and that a ‘grant of authority [is] ... ac-
companied by safeguards adequate to prevent its
abuse.’ [Citations.] This doctrine rests upon the
premise that the legislative body must itself effect-
ively resolve the truly fundamental issues. It cannot
escape responsibility by explicitly delegating that
function to others or by failing to establish an ef-
fective mechanism to assure the proper implement-
ation of its policy decisions.” (Ibid.)

In Kugler v. Yocum, supra, 69 Cal.2d 371, 71
Cal.Rptr. 687, 445 P.2d 303 the court considered a
proposed ordinance which set the minimum salary
of firefighters in the City of Alhambra by reference
to the average pay of firefighters in the City of Los
Angeles. “In the instant case, the adoption of the
proposed ordinance, either through promulgation by
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the Alhambra City Council or by initiative, will
constitute the legislative body's resolution of the
‘fundamental issue.’ Once the legislative**261
body has determined the issue of policy, i.e., that
the Alhambra wages for firemen should be on a
parity with Los Angeles, that body has resolved the
‘fundamental issue’; the subsequent filling in of the
facts in application and execution of the policy does
not constitute legislative delegation. Thus the de-
cision on the legislative policy has not been deleg-
ated; the implementation of the policy by reference
to Los Angeles salaries is not the delegation of it.”
(Id. at p. 377, 71 Cal.Rptr. 687, 445 P.2d 303.)

The court found the proposed ordinance would not
have unlawfully delegated Alhambra's law-making
function to another body because of the inherent in-
terest of Los Angeles in not paying excessive salar-
ies. (Id. at p. 382, 71 Cal.Rptr. 687, 445 P.2d 303.)

The court reached a similar conclusion in Martin v.
County of Contra Costa (1970) 8 Cal.App.3d 856,
860-862, 87 Cal.Rptr. 886 (Martin ). In Martin the
court approved legislation which set the salary of
municipal court attaches in Contra Costa County at
the same rate as comparable county employees and
expressly provided the court employees would be
entitled to the same raises as their counterparts in
the county. In finding the Legislature met its consti-
tutional obligation to prescribe the salaries of muni-
cipal court attaches by tieing their salaries and be-
nefits of other county employees, the court *654
stated: “This provision is not an abdication of the
Legislature's duty to prescribe the compensation of
the attaches of each municipal court. It fixes the
compensation of the employees, declares a policy
that such compensation shall be commensurate with
that furnished county employees with equivalent re-
sponsibilities and provides for interim changes,
subject to review by the Legislature, in the event
there are local changes which would otherwise
cause discrepancies in compensation in violation of
the legislative policy.” (Id. at p. 862, 87 Cal.Rptr.
886.)

2. Constitutional Considerations

In the context of judicial compensation, we must
carefully observe the limits of legislative delega-
tion. As we have seen, early drafters of our consti-
tution were concerned about protecting the judicial
branch from excessive and improper political influ-
ence and imposed rigid limits on judicial compens-
ation. In the interests of bringing rationality and
uniformity to judicial compensation, the responsib-
ility of protecting the judiciary has now been left
largely in the hands of the Legislature. Because the
legislative responsibility with respect to judicial
compensation, including of necessity the participa-
tion of the executive branch in the legislative pro-
cess, is now the principal means of protecting the
independence of the judicial branch,FN10 in con-
sidering compensation judges receive we must be
careful that in fact the Legislature has exercised its
prescriptive role. In particular, unlike the concern
employees might receive excessive pay which an-
imated the litigation in Kugler v. Yocum and Mar-
tin, we must in addition be sensitive to the potential
that, in the absence of proper direction from the le-
gislature, judges might be subject to substantial
variations in compensation determined solely by
local authorities.

FN10. See also article III, section four of
the Constitution.

3. The County's Judicial Benefits

We have been unable to identify any enactment of
the Legislature which prescribes the judicial bene-
fits the county pays its judges.

[21] Although its framework is similar to the enact-
ments considered in Kugler v. Yocum and Martin,
as the Attorney General concluded, section 53200.3
does not fully meet the requirements of the Consti-
tution. Under section 53201, subdivision (a), the
Legislature gave local agencies the **262 power to
provide their employees “any health and welfare
benefits for the benefit of its officers, employees,
retired employees, and retired members of the le-
gislative body.” (Italics added.) There is no limita-
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tion on the amount or kinds of benefits a local
agency may provide its employees or any require-
ment the benefits be provided on a uniform basis to
all classes and categories of employees, except that
the benefits provided to members of an agency's
*655 legislative body are limited to “the most gen-
erous schedule of benefits being received by any
category of nonsafety employees.”(§ 53208.5, subd.
(b).) In the context of the wide range of benefits al-
lowed by section 53201, section 53200.3 only re-
quires that each county provide its judges the same
or similar health and employee benefits it provides
“its employees.” Because, as section 53208.5 ex-
pressly recognizes,FN11 the benefits permitted un-
der section 53201 may vary substantially between
classes and categories of employees and may be
subject to abuse, the reference to benefits provided
“employees” in section 53200.3 does not contain a
readily discernible standard or safeguard. In this re-
gard the provisions of section 53200.3 are distin-
guishable from the enactments considered and ap-
proved in Kugler v. Yocum and Martin. In both Ku-
gler v. Yocum and Martin the salaries of employees
were tied to other identified and comparable classes
or categories of employees, thus limiting the
amount of salary to other similarly situated employ-
ees. Read in light of sections 53201 and 53208.5,
section 53200.3 contains no such safeguard as to
the propriety and proportionality of judicial benefits
counties may provide.FN12

FN11. Section 53208.5 states: “(a) It is the
intent of the Legislature in enacting this
section, to provide a uniform limit on the
health and welfare benefits for the mem-
bers of the legislative bodies of all political
subdivisions of the state, including charter
cities and charter counties. The Legislature
finds and declares that uneven, conflicting,
and inconsistent health and welfare bene-
fits for legislative bodies distort the
statewide system of intergovernmental fin-
ance. The Legislature further finds and de-
clares that the inequities caused by these
problems extend beyond the boundaries of

individual public agencies. [¶] Therefore,
the Legislature finds and declares that
these problems are not merely municipal
affairs or matters of local interest and that
they are truly matters of statewide concern
that require the direct attention of the state
government. In providing a uniform limit
on the health and welfare benefits for the
legislative bodies of all political subdivi-
sions of the state, the Legislature has
provided a solution to a statewide problem
that is greater than local in its effect.

“(b) Notwithstanding any other provi-
sion of law, the health and welfare bene-
fits of any member of a legislative body
of any city, including a charter city,
county, including a charter county, city
and county, special district, school dis-
trict, or any other political subdivision of
the state shall be no greater than that re-
ceived by nonsafety employees of that
public agency. In the case of agencies
with different benefit structures, the be-
nefits of members of the legislative body
shall not be greater than the most gener-
ous schedule of benefits being received
by any category of nonsafety employees.

“(c) Notwithstanding any other provision
of law, members of the legislative body
of a city, including a charter city,
county, including a charter county, city
and county, special district, school dis-
trict, or any other political subdivision of
the state shall not be eligible to accrue
multiple health and welfare benefits
greater than the most generous schedule
of benefits being received by any cat-
egory of nonsafety employees from two
or more public agencies for concurrent
service except in the case of a member
who serves as a regular full-time em-
ployee in a separate public agency.

“(d) This section shall be applicable to
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any member of a legislative body whose
first service commences on and after
January 1, 1995.”

FN12. Moreover, as Sturgeon points out,
section 53200.3, which was enacted in
1957, only applies to counties where
judges “are paid either in whole or in part
from the salary funds of the county.” Ar-
guably, enactment of Lockyer-Isenberg did
away with the practice of paying judges
from the salary funds of counties. (See §§
77003, 77200, subd. (b).) However this is-
sue was not litigated in the trial court and
we do not decide it.

**263 [22][23] *656 Both section 69894.3 and the
audit and credit procedures set forth in Lockyer-Is-
enberg are also ineffective as legislative prescrip-
tions. They do not require the payment of benefits,
let alone set any standard or safeguard which regu-
late the size or the conditions under which they
should be paid. In giving the county's the option of
providing the benefits, and no limitation on the
kind and amount of those benefits, these statutes in
no sense set a fundamental policy with respect to
benefits, provide any standard for applying such a
policy, or contain any safeguards which would in-
sure that benefits are consistent with the Legis-
lature's adopted policy. Indeed, without violating
section 69894.3, or Lockyer-Isenberg, the county
could, in any given year, deprive its judges of
MegaFlex benefits and continue to provide them to
other employees.

Admittedly, in one respect Lockyer-Isenberg goes
beyond section 69894.3 and its own audit and credit
procedures. As we have noted, in section 3, subdi-
vision (g) of Lockyer-Isenberg, the Legislature ex-
pressed its intention that no court personnel em-
ployed as of July 1, 1997, suffer any reduction in
salary or benefits as a “result of this act.” As to
court personnel, including judges, serving as of Ju-
ly 1, 1997, an argument can be made that this pro-
vision of Lockyer-Isenberg set a floor on the bene-
fits to which those judges were entitled. This provi-

sion nonetheless would not bring the county's bene-
fits program within the requirements of the Consti-
tution. First, by its terms section 3 of Lockyer-Isen-
berg only applies to judges serving as of July 1,
1997. We would have to ignore its express provi-
sions to extend its protection to judges who began
their service after July 1, 1997. There is also the
difficulty posed by the last phrase of section 3, “as
a result of this act.” That phrase undermines our
ability to conclude that by way of Lockyer-Isen-
berg, the Legislature intended to affirmatively pre-
scribe benefits for superior court judges. However,
these defects are relatively minor compared with
the absence in Lockyer-Isenberg of any standard or
inherent safeguard by which future increases or de-
creases in judicial benefits would be regulated. The
fact the county itself has elected to tie its judicial
benefits to the benefits it provides other salaried
employees is not a substitute for a legislative man-
date that it do so.

[24] Finally, we recognize a sufficient standard or
safeguard may also be found in looking at the over-
all purposes of an enactment. (See Carson Mobile-
home Park Owners' Assn. v. City of Carson (1983)
35 Cal.3d 184, 190;Wilkinson v. Madera Com-
munity Hospital (1983) 144 Cal.App.4th 436, 442.)
By its terms Lockyer-Isenberg was enacted so that
county contributions to trial court operations would
be capped at the level provided in fiscal 1994-1995
and that thereafter increases in court expenses
would be the responsibility of the state. The state's
assumption of financial responsibility for increases
in court operating expenses does not implicitly set
any minimum or maximum level of additional be-
nefits counties must provide their judges.

Because the benefits provided by the county are
compensation within the meaning of section 19, art-
icle VI of our Constitution, and because *657 this
record does not establish those benefits have been
prescribed by the Legislature, the trial court erred
in granting the county's motion for summary judg-
ment.FN13

FN13. We emphasize the record before us
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is limited to the benefits provided by the
county. We express no opinion with re-
spect to the judicial benefits provided un-
der other authorities in other counties.

Moreover, we have not separately con-
sidered whether all or part of the benefits
the county provides its judges are per-
missible under article VI, section 20 of
the Constitution, a question which was
not litigated in the trial court.

CONCLUSION

[25][26] As we have noted, there are valid reasons
the county provides its judges with generous em-
ployment benefits beyond the employment benefits
provided by the state. However, the defect we have
found in the method by which those benefits have
been provided is itself substantial and important.
Under our constitutional scheme, judicial compens-
ation is a matter of statewide concern and the Le-
gislature must set policy with respect to all aspects
of judicial compensation. As the cases we have dis-
cussed demonstrate, the Legislature's obligation to
'prescribe judicial compensation' requires that it set
forth standards or safeguardss which assure that
fundamental policy is implemented. The fact that
the Legislature provided counties a credit for judi-
cial benefits when it enacted Lockyer-Isenberg or
that it assured the counties that judicial benefits
would not be decreased as a result of trial court
funding does not meet these requirements. The ob-
ligation is not onerous, but does require that the Le-
gislature consider the specific issue and, at a min-
imum, establish or reference identifiable standards.

Judgment reversed. Appellant to recover his costs
of appeal.

WE CONCUR: NARES and HALLER, JJ.

Cal.App. 4 Dist.,2008.
Sturgeon v. County of Los Angeles
167 Cal.App.4th 630, 84 Cal.Rptr.3d 242, 08 Cal.
Daily Op. Serv. 13,183, 2008 Daily Journal D.A.R.

15,715

END OF DOCUMENT

167 Cal.App.4th 630 Page 23
167 Cal.App.4th 630, 84 Cal.Rptr.3d 242, 08 Cal. Daily Op. Serv. 13,183, 2008 Daily Journal D.A.R. 15,715
(Cite as: 167 Cal.App.4th 630, 84 Cal.Rptr.3d 242)

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART6S20&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART6S20&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0243414501&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0152544401&FindType=h

